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Mattress Merger Case Study 
(2024 final exam) 

Part I: First-Cut Outline 

I wrote this outline with the idea that, after reading the hypothetical twice and thinking 
about your answer, you would come up with something like it (although much shorter 
and less detailed) before starting to write. A more detailed feedback outline on the 
liability issues follows. 

 

FIRST READ: SET UP AND TENTATIVE ANSWERS 

0. Role: Law firm associate making a preliminary case assessment at the beginning of negotiations 
a. ComfortPlus: Client, buyer, nation’s largest mattress manufacturer 

i. Dreamland—subsidiary, small mattress retailer 
b. Bedding Warehouse: Target, largest U.S. mattress retailer  

1. Questions to be answered/tentative conclusions 

a. The likelihood of an FTC investigation--ALMOST CERTAIN 
i. HSR reportable ($4 billion cash and stock) 

ii. Visibility in business press 
iii. Complaints 

b. The theories of anticompetitive harm the FTC would likely explore, the defenses the 
merging parties might raise, and the conclusions the FTC is likely to draw— 

i. Horizontal in mattress retailing 
ii. Actual potential competition in mattress retailing 

iii. Vertical input foreclosure of mattresses to rival mattress retailers 
iv. Vertical output foreclosure of mattress retailer to rival mattress 

manufacturers 
v. Vertical anticompetitive conduits 

c. The prospects of resolving any investigation, whether without conditions or through 
a mutually acceptable consent order—LOW  

i. Horizontal can be fixed with divestiture of Dreamland 
ii. Actual potential competition—Probably cannot be fixed 

iii. Vertical problems—FTC unlikely to accept behavioral fix 

iv. NB: The willingness of the agency to accept a “fix” will depend practically 
(although not legally) on the consumer welfare benefits likely to result from 
the transaction. Initial impression—VERY FEW BENEFITS 

d. The FTC’s likely enforcement actions and ComfortPlus’ options if precomplaint 
resolution efforts fail 

i. FTC will litigate Section 13(b) and administrative complaint 
ii. Options 

1. Litigate a clean deal 
2. “Litigate the fix” 
3. Terminate the merger agreement  
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e. Any steps ComfortPlus could take before or during the investigation to improve its 
chances of ultimately closing the deal 

i. Find a buyer for Dreamland to fix horizontal problem (preferably with 
existing Dreamland management) 

ii. Incentivize Dreamland buyer/management to continue expansion plans 
iii. Offer access contracts/consent decree to fix vertical foreclosure problems 
iv. Offer firewall consent decree to fix anticompetitive information conduit 

f. The overall likelihood of successfully closing the deal, whether before or after 
litigation, based on what you know so far—NO MORE THAN 50/50 

i. Depends on the FTC or court accepting a fix in all three problematic areas 

 

 

SECOND READ 

1. What is the likelihood of an FTC investigation? ALMOST CERTAIN 
a. HSR reportable: Transaction value ($4 billion) well above the $119.5 million threshold for 

prima facie reportability in 2024 
b. Highly visible: Will be covered by the business press (with likely antitrust problems 

probably identified) 
c. Complaints: Retail and manufacturing competitors are likely to complain; state AGs may 

get involved  

2. What are the theories of anticompetitive harm the FTC would likely explore and the conclusions 
it might draw 

a. HORIZONTAL—ALMOST CERTAIN FTC WILL FIND SECTION 7 VIOLATIONS1 
i. Markets:  

1. Product: Mattresses sold at retail (cluster market) 
2. Geographic: Consumer retail → Local (20-mile radius around stores) 

ii. Theories of anticompetitive harm2 
1. Store overlaps (75 active Dreamland stores) 

a. 50 stores: 2 → 1 (unilateral effects) 
b. 15 stores: 3 → 2 (coordinated and unilateral effects) 
c. [10 remaining stores: Monopolists—no overlap with BW]  

NB: Only need to find a violation in a single market—so focus on duopoly and 
triopoly markets where both Bedding Warehouse  and Dreamland compete  

iii. No defenses 
1. Dreamland divestitures: Divestitures of Dreamland facilities in 

competition with Bedding Warehouse stores to buyers that will not 
operate them as mattress stores still result in significant increases in the 
postmerger HHIs, unilateral effect in premerger duopoly markets, and 
coordinated effects in premerger triopoly markets 

2. Entry/expansion/repositioning: Barriers too high in local retail markets 
 

1  “Almost certain” is a lawyer’s diplomatic way of saying it is a slam dunk for the FTC. 
2  You could also briefly analyze the elimination of a maverick as a possible theory of anticompetitive harm. But since 

nothing in the hypothetical suggested that this theory might apply, there was no deduction for failing to address it. 

https://www.skadden.com/insights/publications/2024/02/ftc-announces-new-hsr-notification
https://www.skadden.com/insights/publications/2024/02/ftc-announces-new-hsr-notification
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3. Efficiencies:  
a. Cost efficiencies 

i. Some are fixed cost savings and hence not cognizable 
ii. More generally, management intends to retain all saving 

from cost efficiencies for reinvestment and dividends 
and not pass on any savings to customers 

b. Innovation efficiencies, if they occur at all, are speculative and 
hence fail on both the verifiability and sufficiency requirements3 

B. ELIMINATION OF ACTUAL POTENTIAL COMPETITION—ALMOST CERTAIN FTC WILL FIND 
SECTION 7 VIOLATIONS 

i. Markets: Same as horizontal 
ii. Theories of anticompetitive harm:  

1. Elimination of actual potential competition 
a. Merger will stop the planned entry of new Dreamland stores 

over the next one, two, and three years in some markets where 
Bedding Warehouse is present in a monopoly, duopoly, or 
triopoly local retail market 

b. NB: Cannot tell which specific markets will be harmed, but the 
FTC certainly will argue that it does not matter as long as we 
know that some markets will be harmed—and the court is very 
likely to accept the argument 

2. No evidence of elimination of perceived potential competition  

c. VERTICAL—ALMOST CERTAIN FTC WILL FIND SECTION 7 VIOLATIONS UNDER SOME 
THEORIES 

i. Markets:  
ii. Three theories of anticompetitive harm 

1. Input foreclosure/raising rivals’ costs in the sale of mattresses to third-
party retailers 

a. Relevant market: Local mattress retailing (as before) 
b. Theory of harm: ComfortPlus increases the wholesale price of 

ComfortPlus mattresses to third-party retailers  
2. Output foreclosure/raising rivals’ costs in selling mattresses at retail 

from third-party manufacturers  
a. Relevant market: National mattress manufacturing (cluster 

market) 
b. Theory of harm: Likely complete foreclosure/RRC of rival brands 

by Bedding Warehouse in local retail monopoly markets where 
BW is the only competitor (150 stores) 

c. Possible RRC in other local retail markets where BW competes 
(implemented through BW increasing prices of third-party 
brands at BW retail stores) 

3. Anticompetitive information conduits in mattress retailing 
a. Rival manufacturers routinely share with BW:  

 
3  You could also briefly analyze the countervailing buyer power defense and a failing firm defense. But since 

nothing in the hypothetical suggested that these defenses might apply, there was no deduction for failing to 
address them. 
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i. Wholesale pricing strategies 
ii. Product development plans and launch schedules 

iii. Marketing calendars and promotional strategies 
iv. Category-specific growth initiatives 

b. Competitive harm: ComfortPlus could use rivals' confidential 
plans to: 

i. Undercut their pricing strategies 
ii. Time ComfortPlus product launches to blunt rivals' new 

products 
iii. Front-run competitors' promotional campaigns 
iv. Advantage ComfortPlus brands (which are already 50% 

of BW revenue) 
NB: The competitive concern is that this use of the CSI will 
reduce the incentives of 3Ps be aggressively compete 

c. Countervailing factors 
i. BW's business model depends on rival manufacturers 

ii. Risk of manufacturer retaliation (especially in shifting 
product to other retail outlet in more competitive 
markets) 

iii. Separate profit center structure 
iv. Proven track record with dreamland 
v. Legal and reputational risks 

vi. Long-term value preservation 
iii. No defenses  

1. Contractual commitments are unlikely to be acceptable to the FTC, to 
counterparties, and ultimately to the court to ensure that the transaction will 
not result in anticompetitive input or output foreclosure harm 

2. Contractual commitments unlikely to be acceptable to the FTC, to 
counterparties, and ultimately to the court to ensure that competitively 
sensitive information disclosed by rival mattress manufacturers will not be 
used by the merged firm to disadvantage these rivals and ultimately harm 
competition  

3. Elimination of double marginalization—The proposed management structure 
makes the elimination of double marginalization unlikely 

4. Ease of entry/expansion/repositioning—Barriers too high in both 
manufacturing and retail markets 

5. Cost efficiencies—fails for the reasons listed above 

3. What are the prospects of successfully resolving any investigation, either without conditions or 
through a mutually acceptable consent order?—VERY LOW 

a. Could fix horizontal and potential competition problems by divesting the entire Dreamland 
business (including its management and including an escrow fund to finance the planned 
expansions in the divestiture assets) to an adequate buyer that would continue to operate the 
existing stores and was incentivized to open new stores as Dreamland currently plans, but the 
FTC might not be willing to negotiate a consent decree 

b. The FTC will not take a behavioral consent decree to resolve the vertical concerns—And 
with over 90% of BW stores achieving a 60% market share, a divestiture solution 
involving BW stores is not financially viable 
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4. If resolution at the investigation stage fails, what enforcement action is the FTC likely to take, and 
what are ComfortPlus’ options? 

a. FTC enforcement action 
i. FTC will file a complaint in federal district court seeking a preliminary injunction 

blocking the deal under Section 13(b) of the FTC Act  
1. If the FTC succeeds in showing a likelihood of success on the merits, the 

court will find the equities weigh in favor of entering a preliminary 
injunction 

2. Use boilerplate on weighing of equities 
ii. FTC also will issue an administrative complaint to adjudicate the merits in an FTC 

adjudicative proceeding 

b. ComfortPlus options and the likelihood of success in closing the deal: 
i. Litigate a clean deal—PARTIES ALMOST SURELY WILL LOSE 

ii. “Litigate the fix”—DEPENDS  
1. Horizontal problem: Divest the Dreamland business to a buyer that will 

operate the divested stores as competitive retail mattress stores 
a. Find a buyer with retail mattress experience for the Dreamland 

business that has the incentive and capability of running 
Dreamland postmerger with the same competitive force that it 
had premerger   

b. Either—  
i. Convince the FTC postcomplaint to accept the “fix” to 

resolve the horizontal and potential competition 
concerns or  

ii. Litigate the fix for the horizontal and actual potential 
competition claims 

c. Likelihood of success:  
i. Depends on the whether the FTC in the first instance or 

ultimately the court will accept the divestiture as a 
solution to the horizontal problem 

2. Potential competition 
a. The problem here is to ensure that the divestiture buyer of 

Dreamland has the incentive and ability to open new stores 
postmerger as Dreamland would have done in the absence of 
the merger 

b. Solution 
i. Sell Dreamland to a divestiture buyer that is committed 

to retaining the existing Dreamland management and to 
opening 40-50 new stores in the next three years 

ii. Create an additional incentive and enhance the ability 
of the divestiture buyer to open the new stores by 
including in the divestiture assets an escrow fund of 
$100 million (the amount already authorized by 
ComfortPlus) to finance new Dreamland stores. The 
divestiture buyer can draw down funds from the escrow 
account to finance the opening of new stores for the 
first three years after the divestiture closing. At the end 
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of three years, any funds remaining in the escrow fund 
to revert to ComfortPlus.  

c. Likelihood of success: Excellent if set up the right way with the 
right buyer 

3. Vertical problems 
a. Three problems:  

i.  Input foreclosure/raising rivals’ costs in the sale of 
mattresses to third-party retailers 

ii. Output foreclosure/raising rivals’ costs in selling 
mattresses at retail from third-party manufacturers 

iii. Anticompetitive information conduits in mattress 
retailing 

To show that the merged firm lacks the ability incentive to 
engage in each of these anticompetitive behaviors 

b. Three types of possible solutions 
i. Convince the court that input foreclosure, output 

foreclosure, and anticompetitive information conduits 
are contrary to the profit-maximizing interests of the 
merged firm and that the merged firm will not pursue 
any of these anticompetitive actions 

ii. “Fix” the problems through contracts (à la AT&T/Time 
Warner and Microsoft/Activision)—  

1. with third-party retailers to sell them 
ComfortPlus mattresses at premerger prices (to 
solve input foreclosure concerns) 

2. with third-party manufacturers to carry their 
brands at BW retail stores (to solve output 
foreclosure concerns)--, and  

3. with third-party manufacturers not to disclose 
confidential competitive information they 
provide to BW retail stores to ComfortPlus 
manufacturing operations (to solve 
anticompetitive information conduit concerns) 

iii. Divest BW stores in postmerger, monopoly, duopoly, and 
other sufficiently concentrated local retail markets to 
eliminate any vertical relationship between ComfortPlus 
and Bedding Warehouse that could result in 
anticompetitive input or output foreclosure (à la the 
DOJ’s demands in AT&T/Time Warner) 
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5. What steps, if any, could ComfortPlus take before or during the investigation to improve its 
chances of ultimately closing the deal? 

a. To solve the horizontal concern: 
i. Find a strong divestiture buyer for the entire Dreamland subsidiary and sign a 

divestiture agreement contingent on the closing of the main deal. This should 
solve the horizontal retail problem.4 

b. To solve the actual potential competition concern 
i. Include in the divestiture assets an escrow fund of $100 million (the amount 

already authorized by ComfortPlus) to incentivize and finance new Dreamland 
stores. At the end of three years from the date of the divestiture sale, any funds 
remaining in the escrow fund to revert to ComfortPlus. This should solve the 
actual potential competition problem. 

ii. To solve the vertical concerns  
1. Solution 1 (not in the profit-maximizing interest of the merged firm to 

act anticompetitively): Should be extensively explored with the client in 
the first instance and with the client talking to customers to learn their 
reactions5 

2. Solution 2 (contracts): Should be extensively explored with the client, 
and model contract forms drafted and vetted with the client; once the 
forms are in good shape, they should be tested with third-party 
manufacturers and retailers, and necessary revisions made, and if 
acceptable to the client, offered to counterparties 

3. Solution 3 (divestiture of BW stores): Should also be explored with the 
client. If the client is willing (if necessary) to divest BW stores, the next 
step is to determine which stores would need to be divested to 
eliminate the input and output foreclosure concerns. Also, if BW stores 
are being divested, the merged firm may want (and be able) to keep 
some of the Dreamland stores it would otherwise divest. If the ultimate 
divestiture list is acceptable to the client (i.e., does not destroy the value 

 
4  Some students concluded that the ComfortPlus should divest a large number of Bedding Warehouse 

stores. All that is necessary to solve the horizontal and actual potential competition problems in the retail market is 
the divestiture of Dreamland—which ComfortPlus largely was going to do anyway—but to a buyer that would 
operate them as mattress retail stores with the same competitive force as ComfortPlus did premerger. That should 
not be too difficult, since Dreamland largely operates as a standalone business unit and the divestiture could (and 
should) include its existing management. A divestiture solution to the vertical foreclosure problems would have to 
involve Bedding Warehouse stores, but a behavioral solution would preserve much more of the deal for 
ComfortPlus. Although the FTC would not accept a behavioral commitment, ComfortPlus could “litigate the fix” by 
offering 5-year contracts to mattress retailers and manufacturers to solve the input and output foreclosure 
problems and committing to the court that these contracts would be available even to firms that did not accept 
them prior to the PI hearing. We have seen courts accept these solutions over the opposition of the FTC.  

5  Although I would not hold out a great deal of hope that this solution will work given the strong apparent 
vertical incentives to act anticompetitively, I would not prejudge this conclusion and tell it to the client. If the client 
says it will not have an incentive to act anticompetitively, then work with the client and the economists to develop 
the argument and the evidence and see how far you can take it. 
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of the deal), then a divestiture offer could be made if Solution 2 
(contracts) fails6   

6. What is the likelihood of ultimate success in closing the deal before or after litigation? 
a. Before litigation—CLOSE TO ZERO. Even if the FTC was willing—and it may not be—to 

accept a Dreamland divestiture to resolve the agency’s horizontal and potential 
competition concerns, it will not accept a consent decree to resolve the vertical 
concerns 

b. In litigation—50/50 at best. 
i. Horizontal and potential competition divestiture fix:  

1. Depends on finding a divestiture buyer and a divestiture arrangement that 
satisfies the court that the acquisition of Bedding Warehouse with the fix in 
place will not lead to a substantial lessening of competition in any local retail 
market 

2. Should be able to find a suitable divestiture  
ii. Vertical fix 

1. Solution 1 is unlikely to work because, as noted above, the incentive to act 
anticompetitively is sufficiently apparent, and the court will not accept the 
word of the merged firm that it will not behave anticompetitively 

2. Solution 2 will work only if most counterparties are willing to accept the 
contracts as sufficient to assuage their concerns and the court agrees 

3. Solution 3 will work only if the number of stores that will have to be divested 
to eliminate the vertical input and output foreclosure incentives are not so 
large that their divestiture would make the deal unprofitable. 

iii. One final thought: The Dreamland divestiture and vertical contract 'fixes' carry some 
risk of failing to eliminate the probable anticompetitive harm posed by this 
transaction. Historically, courts have been willing to accept such risks only when 
the transaction is shown to deliver significant, highly probable, and transaction-
specific consumer benefits—benefits that would not reasonably occur absent 
the transaction. Here, as the analysis shows, the ComfortPlus/Bedding Warehouse 
transaction does not appear to generate any material consumer benefits. Without 
significant consumer benefits, the court is likely to reject these 'fixes' as inadequate to 
address the Section 7 concerns. Consequently, if ComfortPlus wishes to proceed with 
the transaction, it should carefully consider how, if at all, the deal could create 
meaningful consumer benefits. 

 
 
  

 
6  I suspect that the ComfortPlus would not be willing to divest enough BW stores to eliminate the concerns 

of the FTC in the first instance, or ultimately the court, but the client should be informed of the option and the 
option investigated if the client agrees.  
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Mattress Merger 

Part II: Feedback Outline—Reportability and Liability Issues7  

Note: As we discussed in class, my exams are written so that it would be difficult 
to spot and analyze in detail every issue the hypothetical presents. Every exam 
answer is likely to miss or misanalyze multiple issues.  

Questions: Work product—Calls for a reasoned memorandum of law 

1. What is the likelihood of an FTC investigation?  
2. What are the theories of anticompetitive harm the FTC would likely explore, the defenses the 

merging parties might raise, and the conclusions the FTC is likely to draw? 
3. What are the prospects of successfully resolving any investigation, either without conditions or 

through a mutually acceptable consent order? 
4. If resolution attempts fail, what enforcement action is the FTC likely to take, and what are 

ComfortPlus’ options? 
5. What steps, if any, could ComfortPlus take before or during the investigation to improve its 

chances of ultimately closing the deal? 
6. What is the likelihood of ultimate success in closing the deal before or after litigation? 

Summary of conclusions: I cannot stress enough the value of writing a summary of your 
conclusions in the introduction to the memorandum. I do not require a summary for 
grading purposes, although it is helpful to me to understand where you are going before 
the detailed analysis begins. However, I submit that failing to write a summary that 
explicitly lists your conclusions on the major issues is a serious tactical mistake in writing 
an exam that requires an answer in the form of a reasoned memorandum of law. As a 
general rule, students who did not include a summary of their conclusions tended to 
wander in their analysis, missed issues, and often did not make clear their conclusions. 
Students who wrote a good summary of their conclusions generally wrote clearer, better 
organized, more concise, and more complete memos and received higher grades. You 
had five hours for this exam, and spending 45-60 minutes to understand the problem, 
outline your analysis, and make your conclusions explicit before you start writing can pay 
enormous dividends. 

The FTC investigation—ALMOST CERTAIN 

1. HSR reportability 
a. With a $4 billion purchase price, the transaction is HSR reportable8  

2. Visibility 
a. A $4 billion transaction involving the largest mattress manufacturer and the largest 

mattress retailer will be widely reported in the business press and will not escape the 
FTC’s attention 

 
7  See Part I: First-Cut Outline for Issues 3-6. 
8  Some students used boilerplate with dated HSR thresholds. Be sure you update you HSR boilerplate to 

give the current applicable thresholds.  
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b. A review of the websites of the two companies and other information on the Internet 
should reveal probable horizontal and vertical issues and perhaps also potential 
competition issues (depending on what Dreamland has said publicly about its plans to 
open new stores in the next three years) 

3. Complaints  
a. Mattress manufacturers who may be foreclosed from Bedding Warehouse showrooms 
b. Mattress retailers who may be foreclosed from ComfortPlus products 
c. Mattress manufacturers who may be foreclosed from manufacturing Bedding 

Warehouse’s private labels 
d. State AGs in the Mid-Atlantic who may be concerned about the prospect of higher prices 

in their jurisdictions for mattress consumers and who may want to join the investigation  
4. Conclusion: An FTC investigation (including a second request) is almost inevitable9 

 

RETAIL HORIZONTAL ANTICOMPETITIVE EFFECTS10 

1. Relevant product market—Sale of mattresses at retail stores11 
a. Cluster market: The sale of mattresses at retail is a cluster market.  

i. Shoppers like to “test drive” a variety of mattresses with different firm levels, 
features, quality, and price points before making a purchase 

ii. Most mattress stores carry a variety of mattress products to meet this consumer 
demand (although there are some stores dedicated exclusively to a single brand) 

iii. All products in the store are subject to similar market forces (i.e., no need for a 
Staples/Office Depot carve-out of any product type) 

b. Brown Shoe factors 
i. Low cross-elasticity with other products  

1. The aggregate elasticity for mattresses by consumers is -0.2—very 
inelastic  

 
9  It is not sufficient to observe, as some students did, that the transaction was HSR reportable. Almost 

2000 transactions are reported every year under the HSR Act to the FTC and DOJ. A complete analysis of the inquiry 
risk requires an examination of other sources of information about the parties and the transaction the reviewing 
agency is likely to see, the likelihood of complaints by stakeholders (here, third-party mattress manufacturers and 
retailers), and the possible interest of state AGs in the transaction. 

10  It is important to analyze each applicable major theory of anticompetitive harm (in this hypothetical, 
horizontal, potential competition, and vertical) separately and at the specific level in the chain of manufacture and 
distribution where the theory applies. That is why I have titled each of the liability sections with the theory of 
anticompetitive harm being tested. Moreover, each section starts with market definition since the relevant market 
where the likely anticompetitive effect is predicted to occur can differ depending on the theory of harm. Some 
students instead started with an overarching market definition analysis before addressing specific anticompetitive 
effects. This approach not only makes the memorandum harder to follow but also blurs the focus of the analysis, 
leading to confusion about what exactly is being evaluated. 

11  An all too common problem was the failure to identify explicitly the level at which market definition was 
being determined. There are two separate product markets here: retail (sales to consumers) and manufacturing 
(sales to retail stores). Consequently, throughout the memorandum it is essential to make clear what product 
market you are addressing. To state the obvious, if you conclude that the merger is likely to result in an increase in 
retail mattress prices, you need to have defined and tested a relevant market at the retail level. Conversely, you 
need to define and test a relevant market at the manufacturing level if you conclude that the merger will cause an 
anticompetitive effect at that level.  
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2. A low aggregate elasticity of demand implies that the cross-elasticities 
with other products are also very low 

ii. Industry or public recognition: The sale of mattresses at retail is recognized as a 
separate economic product grouping by— 

1. The industry trade association—The American Sleep Products 
Association (ASPA)—has a separate committee for mattress firms 

2. Third-party market research reports recognize mattress retailing as a 
distinct segment 

iii. Product’s peculiar characteristics and uses 
1. Mattress, although somewhat differentiated, are broadly homogeneous  
2. Use as the ubiquitous residential sleeping platform 
3. The popularity of major mattress brands like ComfortPlus, Restwell, and 

DreamRest and the emphasis on brand awareness indicate that 
consumers recognize and evaluate mattresses as a distinct category of 
purchase 

iv. Price and margins (at the retail level):  
1. Retail mattress pricing is relatively standardized across the industry, with 

price averaging $1000 per mattress and gross margins averaging around 
40%.  

2. Alternative sleep surfaces, such as futons, waterbeds, and hammocks, 
are not considered substitutes due to their shorter lifespans, lower price 
points, and discretionary nature 

v. Unique production facilities/specialized vendors 
1. Mattresses are primarily sold through specialized retail stores 
2. Although department stores sell other products, they have a distinct 

section of the store devoted to mattresses 
3. These stores cater to consumer desires to try mattresses in person due 

to the range of comfort levels, materials, and features available 
4. Mattress retailers offer personalized consultations, trial periods, and no-

hassle return policies, emphasizing the distinct treatment of mattresses 
as a standalone product 

vi. Distinct customers 
1. End-users seeking to purchase a residential sleeping platform 
2. High willingness to comparison shop, often traveling up to 20 miles to 

evaluate products at multiple stores 
c. HMT12,13 

i. Critical loss 
1. We can treat each firm in a cluster market as offering a composite 

product. If these composite products are not significantly differentiated 
(i.e., prices and margins are close to the mean), we can treat them 

 
12  I cannot emphasize enough that if your intuitions say a product group is a relevant product market and 

your HMT is giving you a different answer, check to make sure you are using the correct formula and are applying it 
properly. Although less common, the same principle applies if your Brown Shoe analysis is giving you a different 
answer. Chances are your intuitions are correct.  

13  In the implementations of the HMT that follow, I used a 5% SSNIP. Many students used a 10% SSNIP. That 
is fine—and probably even better since satisfying the profitability test at 10% implies that the profit-maximization 
test is satisfied at 5% (given our assumption of linear demand curves).  
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roughly as a homogeneous product and apply a critical loss test to 
assess whether the HMT is satisfied.14  

2. Critical elasticity:15 Here, the aggregate short-run demand elasticity 
averaged -0.2 for all mattress products. We also know the average price 
for a mattress is $1000 and the average margin at retail is 40%. With this 
data, we can apply a critical elasticity test for a 5% SSNIP: 

ε
δ

≅ = =
+ +
1 1 2.22

0.05 0.40cl m
 

    Actual average demand elasticity (in absolute value) is 0.2.  

Since actual demand elasticity is several orders of magnitude less than 
the critical demand elasticity, the test strongly supports the conclusion 
that all mattresses satisfy the hypothetical monopoly test.16  

ii. One-product SSNIP recapture test 
1. We can also apply a one-product SSNIP recapture test for a 5% SSNIP, an 

average price of $1000, and an average margin of 40% (the symmetric 
case):17 

δ
= = =

0.05 12.5%.
0.40

S
CriticalR

m
 

The actual recapture rate is 100% (“While customers may switch 
between mattress brands based on relative quality and price, those in 
the market for a mattress are ultimately committed to purchasing a 
mattress rather than a non-mattress substitute.”) 

Since the actual recapture rate is greater than the critical recapture 
rate, the HMT is satisfied. 

 
14  This type of treatment is explicitly permitted by the exam instructions. 
15  This is the best and easiest way to perform the HMT for a retail mattress product market. 
16  Some students used the Lerner condition ε =1/%m to calculate the residual elasticity of a retail store to be 

2.5 (= 1/0.4) and concluded that the critical elasticity test was not satisfied. But this approach erroneously 
compared the critical elasticity of aggregate demand to the actual residual demand of a store. The test requires 
that the critical elasticity of aggregate demand (here, 2.22) be compared to the actual elasticity of aggregate 
demand (here, 0.2). 

17 This is not quite technically correct. The margin of 40% works only in the case where the average retail price 
is $1000. But Table 3 indicates that the average retail price can differ depending on how many competitors are in 
the candidate market. These differences create different retail margins since the cost of the inputs remain constant. 
I did not catch this when I wrote the exam or, for that matter, when I first performed the HMT using a recapture 
test. I gave full credit if you used 40% as the margin for this formula.  

BTW, although the critical recapture rates will differ depending on number of competitors in the market, the 
differences will not change the result of the HMT: As long as the percentage gross margin is larger than the 
percentage SSNIP (which it will be), the actual recapture rate of 100% will be greater than the properly-calculated 
critical recapture rate.  
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iii. One-product SSNIP sufficiency test: Even more technically, we could use a one-
product SSNIP sufficiency test: 

δ  
= = 

 
1 1 1$SSNIP   ,

$ $Sufficient
Min Min

p
R

m m
 

where $mMin is the smallest dollar margin of all products in the market. The 
largest sufficient R (and therefore the most conservative test) would use the 
highest possible $SSNIP in the numerator and the lowest possible dollar margin 
in the denominator. 

The highest $SSNIP can be no larger than 5% of the highest price ($1300) or $65. 

The lowest dollar margin can be no smaller than the lowest possible price ($700) 
at the lowest possible percentage margin (30%), or $210.  

 
δ

= = =1 1 65 30.05%.
$ 210Sufficient

Min

p
R

m
 

 
Since the recapture rate for all products is 100%, the HMT is satisfied. 

iv. Brute force calculations: You could also perform a brute force calculation instead 
of using any of these formulas.  

2. The relevant geographic market—Local overlap areas with stores within 40 miles of each 
Dreamland store18  

a. Judicial factors  
i. Consumers travel up to 20 miles to shop at multiple stores → So stores 

separated by more than 40 miles do not compete with one another (i.e., have 
no customer overlaps) 

 

 
18  Some students concluded that the geographic market for retail sales was national. Perhaps they were 

mislead by the inclusion of Table 2, which allowed them to calculate HHI in a national retail market. However, the 
hypothetical was explicit that consumers would travel only up to 20 miles to comparison shop. Moreover, Table 3 
shows that retail prices were not uniform throughout the country and that retail stores set their prices depending 
on local market conditions. Although both merging companies sold nationwide, the sales areas of the parties are 
not necessarily the same as the relevant geographic market. When end-user consumers travel to the retail store, 
the relevant geographic markets will be local—typically the union of the draw areas of the competing stores. See 
United States v. Philadelphia National Bank, 374 U.S. 321, 357-58 (1963) (“The proper question to be asked in this 
case is not where the parties to the merger do business or even where they compete, but where, within the area of 
competitive overlap, the effect of the merger on competition will be direct and immediate. . . .  The factor of 
inconvenience localizes banking competition as effectively as high transportation costs in other industries. The 
factor of inconvenience localizes banking competition as effectively as high transportation costs in other industries, 
the four-county area in which appellees' offices are located would seem to be the relevant geographical market.”) 
(internal quotation marks and citations omitted).  

BTW, as some students found, a merger assessed in a national retail market probably will not trigger the 
PNB presumption in court (delta of 52.5 and a postmerger HHI of around 1758 (if you assume that each of the 
“other” retail stores have close to a zero share in the national market) or around 2252 (if you—incorrectly—square 
the 22.25% of the “other” as if it was one firm). The merger does not even violate the new 30% threshold in the 
2023 Merger Guidelines. Although the combined share of the merging firms in a national retail market is 35.75%, 
the 2023 Guidelines also require that the delta be greater than 100, which it is not in this merger.  
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This allows us to define the relevant geographic markets as a 40-mile radius 
around each store that has only zero, one, or two competitors within the 
40-mile radius (i.e., the monopoly, duopoly, and triopoly markets).19  

b. HMT 
i. The same HMTs work here as they did with product markets since there is 100% 

recapture by stores within 40 miles of each other20 
c. Notes 

i. Since this is a horizontal analysis, we can limit the relevant geographic areas to 
within 40 miles of each Dreamland store.  

ii. Overstates the relevant geographic markets if we use 75% draw areas (as in 
Sysco/US Foods), so this is a conservative approach to geographic market 
definition 

3. PNB presumption21,22 
a. Participants: All stores within 40 miles of a Dreamland store 

i. Focus on Dreamland stores within two miles of a Bedding Warehouse store with 
limited other competitors in the draw area 

 
19  Some students concluded that the local retail markets were defined by a radius of 20 miles around each 

store. This is not quite right since two mattress stores 30 miles apart would still compete with one another in the 
considerable overlap of their draw areas. Still, since these students recognized the local nature of the retail 
markets, I gave them full credit on the geographic market issue.   

20  Note that this would not be true if the local geographic markets were defined by 20-mile radii. 
21  As noted in footnote 18, some students made two mistakes in calculating HHIs. First, they used the 

revenue shares in Table 2 as market shares, which assumed a national retail market. When consumers travel to the 
retail stores, retail markets are local and the national numbers are irrelevant in the HHI analysis.  

Second, when calculating HHIs, a common mistake was to assume that the “others” in the table was a single 
firm and so calculated the contribution of “others” to the HHI as the square of the “others’” market (that is, 22.25% 
squared for a contribution of 495, which would make “others” the second largest firm in the table). “Others” in 
market share tables aggregate the shares of multiple firms that are too small to be listed individually in the table. 
The conventional way of calculating the market share contribution of “others” to the HHI is to assume that no firm 
in the category is larger than the smallest firm individually identified in the table. Here, the smallest firm was 
Dreamland, with a revenue share of 0.75%. Accordingly, the largest firm in “others” should have a revenue share of 
no greater than 0.75%. Dividing the “others” share of 22.25% by 0.75% gives an lower bound to the number of 
“other” firms of about 30. The actual number is probably much greater. To be conservative, however, you can 
calculate the maximum market share of each “other” firm dividing the “other” aggregate share number by the 
minimum number of firms. Here, dividing 22.25% by 30 gives a maximum share for an “other” firm of 0.74%. The 
contribution of the “other” firms to the HHI is then (0.74%)2 times 30, or about 22. In many situations (including 
here), the contribution of the “other” firm to the HHI will be so small that it can be ignored. 

22  While I strongly encourage you to develop a spreadsheet template to calculate the HHIs, it is imperative 
that (a) you check the template to make sure that it works before the exam, and (b) that you look over the results 
you obtain during the exam to make sure that they make sense. If, for example, you obtain a total market share in 
excess of 100% or an HHI in excess of 10,000, you know something has gone seriously wrong.  

20 miles 

 

40 miles 
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ii. Since the Dreamland and Bedding Warehouse stores are only two miles apart, 
their respective draw areas are essentially the same 

iii. No Dreamland store is within 40 miles of another Dreamland store—same is 
true for Bedding Warehouse stores 

b. PNB presumption—Triggered in 65 of the 75 markets in which Dreamland operate 
i. HHI’s are minimized when the shares of the merging firms are most closely 

together  
ii. Duopoly markets: 50 of Dreamland’s 75 stores are located within a two-mile 

radius of a Bedding Warehouse store, with no third-party mattress store within 
40 miles 

1. This is a merger-to-monopoly in the 50 local markets centered on the 
Dreamland store23 

2. HHI: 
a. The smallest premerger HHI will be when the firms in the 

market have market share close to one another. Therefore, to be 
conservative on the premerger HHI, I assumed that Bedding 
Warehouse had a 60% share (the minimum share 90% of BW 
stores have) and Dreamland had the remaining share.  

b. Calculation: 

Merger to monopoly (50 local markets) 
  Share Min HHI 
Bedding Warehouse 60.00% 3600 
Dreamland  40.00% 1600 
  100.00% 5200 

   
Combined share  100.00% 
Premerger HHI  5200 
Delta  4800 
Postmerger HHI  10000 

 

3. Triggers the PNB presumption under judicial precedent and Merger 
Guidelines 

iii. 3-to-2 markets: 15 of Dreamland’s 75 stores are located within a two-mile 
radius of a Bedding Warehouse store, with only one third-party mattress store 
within 40 miles 

1. This is a 3-to-2 merger in 15 local markets centered on the Dreamland 
store 

2. HHI: 
a. Again, to minimize the premerger HHI, I assumed that Bedding 

Warehouse had a 60% share and the remaining 40% was split 
equally between the two other firms in the market24 

 
23  As a merger to monopoly, the transaction also violates Section 2 of the Sherman Act in these markets. 
24  Note, however, that this allocation of the remaining market share does not necessary give the smallest 

delta. The delta would become smaller as the third-party competitor takes more of the remaining 40%. But even if 
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3-to-2 merger (15 stores) 
  Min  Share Min HHI 
Bedding Warehouse 60.00% 3600 
Dreamland  20.00% 400 
3P competitor 20.00% 400 
  100.00% 4400 

   
Combined share  80.00% 
Premerger HHI  4400 
Delta  2400 
Postmerger HHI  6800 

 

3. Triggers the PNB presumption under judicial precedent and Merger 
Guidelines 

 
c. Conclusion: The acquisition by ComfortPlus of Bedding Warehouse triggers the PNB 

presumption in 65 of the 75 local markets in which Dreamland operates. Support with— 
i. Merger Guidelines and  

ii. Judicial precedent  

4. Explicit theories of anticompetitive harm 
a. Unilateral effects—In the 65 overlap markets 

i. Merger-to-monopoly in 50 markets (a special case of unilateral effects) 
1. Indicating an 8.7% increase in average price (from $1052 to $1144) (Table 3) 

ii. No unilateral effects in the 15 “3-to-2” markets 
1. Postmerger, the merged firm will keep the Bedding Warehouse store 

and sell the Dreamland store to a third party that will not use it as a 
retail mattress store. Consequently, any anticompetitive effects will 
come from coordinated effects. 

b. Coordinated effects—In the 15 “3-to-2” relevant markets 
i. Rule 

1. Market must be susceptible to coordinated effects premerger 
2. The merger must likely increase the probability, effectiveness, or 

stability of coordinated effects 
ii. Premerger susceptibility 

1. Only 3 mattress firms in each relevant market 
2. Retail prices are posted and hence transparent 
3. Promotions are advertised and hence transparent 
4. Competitors track and match prices 
5. Retail prices can be changed quickly to respond to any price-cutting by a 

competitor 
6. Individual retail sale transactions are small and frequent in number (i.e., 

no large, infrequent transactions that can encourage “cheating” on the 
tacit coordination) 

 
we assume that the third-party competitor has a 35% share and Dreamland a 5% share, the postmerger HHI is 5450 
with a delta of 600. 

Should have boilerplate for this 
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7. High barriers to entry eliminate external interference (see discussion in 
defenses) 

iii. Postmerger effectiveness: Eliminates one of a few number of premerger firms— 
1. 3-to-2 merger in 15 markets 
2. Indicating a 6.4% increase in average price (from $940 to $1000) (Table 3) 

iv. Conclusion: Strong coordinated effects theory in 15 of the 75 local markets in which 
Dreamland operates 

c. Elimination of a maverick25 
i. There is no evidence that either Bedding Warehouse or Dreamland operates as 

maverick to disrupt coordinated interaction26 
5. Defenses  

a. Zero HHI—Reject as a defense 
i. ComfortPlus intends to divest “Dreamland’s headquarters facility and warehouses, 

as well as retail locations that compete with Bedding Warehouse . . . to buyers 
not engaged in the mattress business” (emphasis added) 

ii. As planned, the effect of these divestitures will be to turn premerger duopoly markets 
into monopolies and premerger triopolies into duopolies, resulting in price increases 
indicated by Table 3  

iii. The FTC, and almost surely the courts, will regard these anticompetitive effects, which 
will substantially lessen competition in these markets within the meaning of Section 7, 
to be the proximate result of the merger and hence actionable27  

b. Entry/expansion/repositioning—Reject as a defense 
i. Competition requires a physical retail store presence 
ii. New entry is unlikely in any of the 65 markets in which Dreamland and Bedding 

Warehouse compete due to barriers to entry  
1. Initial showroom space requirements demand 4,000-5,000 square feet, 

representing a meaningful real estate commitment 

 
25  Unnecessary to address in the memorandum since no facts suggested this would be a defense advanced 

by the merging parties. 
26  Some students characterized Dreamland as a “maverick” because when one of its stores enters a new 

market, the retail prices of the incumbent mattress stores decrease. This is not a correct characterization. 
“Mavericks” are incumbent firms with idiosyncratic business models that disrupt tacit coordination among the 
other incumbent firms. The elimination of a future entrant is analyzed under the actual potential competition 
doctrine. However, I can see the reasoning here, and I credited exams characterizing future Dreamland entrants as 
“mavericks” with spotting the elimination of actual potential competition as a theory of anticompetitive harm 
applicable to the ComfortPlus/Bedding Warehouse merger.   

27  Some students used the 2ab shortcut to calculate the delta, reasoned that the right market share to use 
for Dreamland was zero since all competing Dreamland stores would be divested, calculated that the delta was 
zero, and concluded that the deal did not violate the Merger Guidelines thresholds and hence did not pose a 
horizontal antitrust problem. The 2ab shortcut, however, looks to the shares of the firms premerger in the ordinary 
course of business. That gives Dreamland a positive share and the merger a positive delta.  

But leaving the 2ab formula aside, it should be obvious that when some stores exit the market as they would 
here, the premerger and postmerger HHIs will differ and that the delta will be positive. The situation is most 
obvious in the premerger duopoly markets where the only competing firms are Bedding Warehouse and 
Dreamland. In calculating the HHIs for a duopoly earlier, we saw that the premerger HHI was 5200, the postmerger 
HHI w 10,000, so that the delta was 4800. 
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2. New construction costs range from $2-4 million for a new building, while 
leasing and renovation expenses on an existing building can run 
$800,000-$1.8 million plus monthly lease payments of $12,500-$17,500 

3. Substantial upfront capital needed for store fixtures, equipment, initial 
inventory, permits, marketing, and working capital until reaching 
profitability 

4. The new retail entrant must secure multiple manufacturer agreements, 
complicated by any exclusive arrangements with incumbent firms and 
any manufacturer’s minimum order requirements 

5. The new entrant must confront competition from established retailers, 
which benefit from existing brand recognition, loyal customer bases, and 
economies of scale 

6. Timing constraints: “Dreamland is unaware of any competitor planning 
to enter any of the markets in which it competes with Bedding 
Warehouse. Moreover, if a new store decided to enter, it would take at 
least two years to begin operation due to the time required to complete 
a market assessment, locate suitable retail space, obtain the necessary 
permits and manufacturer supply agreements, and complete 
renovations or construction.” (p. 13)  

iii. Expansion or repositioning is unlikely in any of the 15 retail overlap markets in 
which there is a third competitor due to barriers: 

1. Physical space limitations within existing stores prevent adding new 
brands/products without compromising display quality and store layout 

2. Building and zoning restrictions typically make it impractical to expand 
existing store footprints 

3. Relocation to larger spaces incurs costs comparable to new store 
openings, including renovation, rebranding, and market reestablishment 
expenses 

4. Customer relationships may be disrupted when stores relocate, as 
consumers may not follow to less convenient locations 

5. Need to balance inventory expansion against logistical/financial 
constraints creates operational challenges for retailers 

6. “Expansions of an existing store are rare in the retail mattress business, 
and Dreamland is unaware of any competitor planning to expand or 
reposition its product line in any of these markets.” (p. 13) 

c. Countervailing power buyers—No facts to support28 
i. Mattress retailers charge rack prices to all customers for all products 

ii. All customers are small, with presumably no buyer power 

d. Efficiencies—No facts to support any cognizable efficiencies 
i. Rule  

1. Merger specificity 
2. Verifiability 
3. Sufficiency (counts only benefits passed on to customers) 

 
28  Unnecessary to address in the memorandum since no facts suggested this would be a defense advanced 

by the merging parties. 
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4. Not anticompetitive 
ii. The acquisition is essentially a “trade-up” deal to replace a smaller retail 

operation with a much larger one. ComfortPlus has identified three synergies 
from the transaction, none of which constitutes a cognizable efficiency—  

1. Increased customer reach  
a. Not merger specific:  

i. Could be achieved by opening new stores 
ii. ComfortPlus has already allocated $100 million to 

expand Dreamland by opening 40-50 new stores in the 
next three years. Eight sites have already been 
identified, demonstrating that ComfortPlus has the 
means to achieve increased customer reach 
independently of the merger. 

b. Not sufficient: What are the specific benefits to consumers that 
would result from the merger that customers would not obtain 
if the absence of the merger? 

c. Not verifiable: If there are any efficiencies resulting from 
increased customer reach, they lack specificity and hence are 
speculative and not verifiable 

2. Cost savings and improved operation benefits 
a. Not sufficient 

i. The only identified cost savings come from the 
elimination of Dreamland facilities and personnel—
these are not marginal cost savings and hence not 
cognizable efficiencies 

ii. Finally, ComfortPlus intends for any benefits from the 
deal to go to shareholders, not consumers: 

“The company expects to use the improved 
earnings to fund investments in Bedding 
Warehouse’s retail operations and increase 
dividend payments to shareholders.” (p. 8) 

b. Result from an anticompetitive aspect of the transaction 
i. Perhaps more importantly, these cost reductions result 

from an anticompetitive aspect of the transaction 
3. Product innovation 

a. Not merger specific: 
i. ComfortPlus argues that the acquisition will enable 

closer collaboration between its product development 
team and Bedding Warehouse’s sales associates to 
create innovative products 

ii. But ComfortPlus already maintains relationships with 
multiple retailers, including Bedding Warehouse, and 
could engage in joint product development initiatives or 
gather consumer insights without acquiring the retailer. 
This suggests that the innovation efficiencies are not 
merger-specific 
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b. Not verifiable:  
i. ComfortPlus’s proposed innovations (e.g., sleep-tracking 

technology, dual-comfort designs, advanced materials) 
are uncertain as to if and when they will occur and as to 
the consumer benefits associated with such innovations 
if they do occur 

ii. Hence, they are speculative and not verifiable 
c. Not sufficient:  

i. There facts indicating the magnitude of the consumer 
benefits if the merger were to produce any cognizable 
efficiencies in product innovation would be sufficient to 
offset the diminution in consumer welfare due to higher 
prices and the other likely anticompetitive effects 
resulting from the acquisition 

ii. Even if innovations are introduced resulting from the 
merger, some or all of them may be limited to high-end 
product lines, restricting access to a subset of 
consumers 

e. Failing company—No facts to support29 
i. Rule: The allegedly failing firm—  

1. would be unable to meet its financial obligations in the near future 
2. would not be able to reorganize successfully under Chapter 11 of the 

Bankruptcy Act, and  
3. has made unsuccessful good-faith efforts to elicit reasonable alternative 

offers that would keep its tangible and intangible assets in the relevant 
market and pose a less severe danger to competition than the proposed 
merger   

ii. Failing: No facts indicate that any company or division involved in the acquisition 
is failing 

iii. Chapter 11: No facts indicate that any company needs reorganization 
iv. Alternative buyers: No shopping was done for alternative, less anticompetitive 

buyers 
1. “Bedding Warehousing was not on the market, but the $4 billion offer 

price was too attractive not to pursue.” (p.1 ) 
f. Conclusion: There are no defenses the merging parties could credibly raise to negate the 

likely anticompetitive horizontal retail effects of the acquisition in the relevant retail 
markets. 

6. Bottom line: On the facts as we know them so far, the FTC will investigate and challenge the 
transaction the elimination of horizontal competition in 65 local retail mattress markets 

 

 
29  Unnecessary to address in the memorandum since no facts suggested this would be a defense advanced 

by the merging parties. 
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ELIMINATION OF ACTUAL POTENTIAL COMPETITION30 

1. Requirements 
a. Relevant market: The relevant market in which the putative entry is likely to occur 
b. Noncompetitiveness: The relevant market is operating noncompetitively 
c. Uniqueness: The actual potential entrant is relatively unique in its ability to enter the 

relevant market or would enter the market substantially before any other firm 
d. Ability: The actual potential entrant must have an “available, feasible means” of 

procompetitive entry 
e. Incentive/likelihood of entry: In the absence of the acquisition, the actual potential 

entrant would likely enter the relevant market “in the near future” 
f. Procompetitive effect: If the actual potential entrant entered the market, it would enter 

at a scale that would materially improve the competitive performance of the market  

2. Relevant markets  
a. Market definition 

i. Local mattress retail markets defined around retail stores as described in the 
horizontal analysis section 

b. Application: Focus on— 
ii. Monopoly markets: 150 local markets in which Bedding Warehouse is the only 

competitor 
iii. Duopoly markets: 175 local markets in which Bedding Warehouse is one of only 

two competitors (not including Dreamland) 
iv. Among these markets, focus more narrowly on markets in or around the Mid-

Atlantic region (where Dreamland currently has stores and can most easily 
supply new stores) 

Recall: A Section 7 violation in any one market is enough to enjoin the deal, so we can 
keep the focus narrow to the markets most likely to be problematic 

3. Uniqueness 
a. High barriers to entry—see analysis in horizontal section 
b. Presumably, the FTC will use its precomplaint subpoena authority to determine if there 

are other, similarly situated firms that are likely to enter into the same markets in which 
Dreamland might enter (and find that there are few, if any, such firms) 

4. Noncompetitiveness 
a. Bedding Warehouse is a monopolist in each of the 150 local monopoly markets 
b. Bedding Warehouse is one of two firms in each of the 175 local duopoly markets 

 
30  Some students analyzed Bedding Warehouse’s plans to add 40-50 new stores in the next three years under 

the “potential expander” theory. This theory posits that mergers involving a company with a small share in the 
market premerger but with the likelihood of a significant growth in its small in the relatively near future should be 
evaluated assuming that the small company has already achieved its projected growth. This contrasts with the 
actual potential competition theory that addresses the likely entry of one of the merging parties into a new market 
in the near future. The hypothetical states that Bedding Warehouse plans on opening stores in new markets, not 
expanding the stores in markets that it already serves. Consequently, the proper analysis here is under actual 
potential competition doctrine, not the potential expander theory.    
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c. Each of these markets is highly concentrated, with premerger HHIs ranging from 5000 to 
10000 → The PNB presumption supports the conclusion that markets with this level of 
concentration are operatively noncompetitively 

d. Market research shows that the markets are noncompetitive since adding one store 
decreases prices 

i. Prices in the monopoly markets would decrease from an average of $1144 to an 
average of $1052 (an 8% decrease) (Table 3) 

ii. Prices in the duopoly markets would decrease from an average of $1052 to an 
average of $989 (a 6% decrease) (Table 3) 

5. Ability 
a. ComfortPlus has the ability, through Dreamland, to enter any of these markets and has 

committed funding to open between 40 and 50 stores in the next three years absent the 
merger 

b. Since ComfortPlus acquired Dreamland in 2000, Dreamland has opened 25 new stores in 
the Mid-Atlantic region 

6. Incentive/likelihood of entry  
b. In August 2024, ComfortPlus announced plans to allocate $100 million to Dreamland to 

fund an aggressive three-year retail expansion that would open 40 to 50 new stores 
c. Dreamland has identified eight sites already—State College, Pennsylvania; Frederick, 

Maryland; Charlottesville, Virginia; Ithaca, New York; Wilmington, North Carolina; 
Harrisonburg, Virginia; Binghamton, New York; and York, Pennsylvania—and is in 
negotiations with landlords to obtain long-term leases on suitable space in each 
location. 

d. Dreamland’s plan is to open another 2 to 4 stores in 2025, 20 stores in 2026, and the 
remaining stores in 2027, although the sites have not been definitely identified.  

e. The new sites, like the ones already identified, will be in areas where Bedding 
Warehouse is either the only store within 40 miles or one of two stores within that 
radius 

i. “Dreamland, for example, locates its retail stores primarily by identifying the 
most successful Bedding Warehouse retail stores in areas with sufficient 
population to support another store and then establishing locations near them, 
but only in areas with no second mattress store within 40 miles. . . . Of 
Dreamland’s 75 stores, 50 are located within a two-mile radius of a Bedding 
Warehouse store with no other mattress retailers within 40 miles, while 15 are 
near Bedding Warehouse locations that have one other competitor within that 
radius. . . . This focused strategy of targeting Bedding Warehouse locations has 
proven successful, and ComfortPlus has authorized and funded Dreamland to 
open 40 to 50 new stores using the same approach.”(p. 12) 

f. Bottom line: 
i. In the absence of the transaction, Dreamland will open at least eight new stores 

in areas where Bedding Warehouse is the only competitor 
ii. In the absence of the transaction, Dreamland is likely to open another 2 to 4 

stores in 2025, 20 stores in 2026, and another 10 to 20 stores in 2027 where 
Bedding Warehouse is the only competitor or perhaps one of two competitors 

iii. If the transaction goes forward, none of these stores will open 
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7. Procompetitive effect of entry 
a. Given Dreamland’s premerger strategy of locating its stores in premerger monopoly or 

duopoly local markets where Bedding Warehouse competes, it is reasonably probable 
that some, if not all, of Dreamland’s planned new stores will open in one of these 
markets 

b. As noted above, entry of a new store into an existing monopoly or duopoly market will 
decrease prices by 6% to 8%. 

8. Conclusion—ALMOST CERTAIN SECTION 7 VIOLATION 
a. If the transaction does not go forward, it is reasonably probable that some, if not all, of 

the 40-50 Dreamland stores that are likely to open in the next three years will be in 
highly concentrated markets in which Bedding Warehouse currently operates and 
Dreamland does not 

b. If the transaction goes forward, none of these stores will enter any of these markets 
c. As a result, additional competition that would have existed in the future will not occur 

 

 

VERTICAL ANTICOMPETITIVE EFFECTS 
1. Theories of vertical harm 

a. Input foreclosure/raising rivals’ costs in mattress manufacturing 
b. Output foreclosure/raising rivals’ costs in mattress manufacturing 
c. Anticompetitive information conduits in mattress retailing31 

2. Input foreclosure/raising rivals’ costs in mattress retailing 
a. Key points to keep in mind:  

i. Premerger, ComfortPlus, which is charging the profit-maximizing wholesale price 
for its mattresses, would lose profits if it increased the price of ComfortPlus 
mattresses to retailers.  

ii. Premerger, ComfortPlus earns only the manufacturer’s margin on the mattresses 
it sells 

iii. Postmerger, the merged firm will earn the manufacturer’s margin on the 
ComfortPlus mattresses it sells to third-party retailers, but it will earn the 
manufacturer’s margin plus the retail margin on the ComfortPlus mattresses 
sold by Bedding Warehouse. 

iv. Key question: If the merged firm increases the price of ComfortPlus mattresses 
to third-party retailers, will the incremental profit gain on the sales diverted to 
the ComfortPlus brand sold by Bedding Warehouse be greater than the 
incremental profit loss from the third-party retailers? 

 
31  Some students minimized concerns about anticompetitive vertical effects because ComfortPlus stated it 

would operate Bedding Warehouse independently, as it does now with Dreamland. However, this ignores a 
fundamental antitrust principle: courts and the FTC evaluate mergers based on the merged firm's profit-maximizing 
incentives, not its stated intentions. Without evidence that independent operation serves the firm's financial 
interests, such promises carry little weight—a point Judge Leon made in AT&T/Time Warner. The analysis must 
focus on economic incentives, not unenforceable commitments (unless the commitments can be made enforceable 
through an injunction or contracts the agency or the court finds adequate to protect firms against harms that likely 
would otherwise occur). 
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b. Relevant markets 
i. Product market: Mattress sales to third-party retailers  

ii. Geographic market: National 
1. Does not depend on local market conditions 
2. Allows the merged firm to maintain a uniform nationwide price to third-

party retailers  
c. ComfortPlus mattresses are essential to third-party mattress retailers 

i. ComfortPlus accounts for 40% of the mattresses sold in the United States (by 
units or revenues) 

ii. ComfortPlus’ brands include “ComfortPlus, the company’s flagship premium 
product; Restwell, the top mattress brand in the U.S. by sales; and CloudNest, the 
third highest-selling mattress brand.” (p. 5) 

iii. “Given the popularity of ComfortPlus brands, essentially all multibrand retail 
mattress stores carry the ComfortPlus line of products and consider them 
essential for a successful mattress store business.” (p. 11) 

b. Input foreclosure/RCC—increasing the wholesale price of ComfortPlus mattresses to 
third-party retailers—is likely to be profitable32 

i. Shifting ComfortPlus sales from third-party mattress retailers would cause the 
merged firm to lose the manufacturer’s margin on lost sales but gain the 
manufacturer’s margin plus the retailer’s margin for customers that shift from 
the rival store to Bedding Warehouse 

ii. Approach 1: A conservative “back-of-the-envelope” calculation (no formulas) 
1. Say premerger a third-party retailer sells 10 ComfortPlus mattresses, 

earning ComfortPlus $3000 in profits (= $300 margin times 
10 customers) 

2. Postmerger, suppose the merged firm increases the ComfortPlus 
mattress to a third-party retailer and that all 10 customers now will not 
buy a ComfortPlus from the retailer (i.e., all customers are marginal, so 

 
32  IMPORTANT: The analysis in the outline is not quite right. It implicitly assumes that Bedding Warehouse 

competes in all markets. The hypothetical is deficiently silent on this market fact and the assumption is probably 
incorrect. In markets where Bedding Warehouse is not present, the merged firm has no incentive to change prices 
to third-party retailers. 

If the merged firm can discriminate in pricing between stores, the analysis still applies in those markets in 
which Bedding Warehouse competes. But in the more likely case where Bedding Warehouse cannot price 
discriminate—especially among retail stores in a nationwide chain—the analysis must account for the fact that in 
local markets where Bedding Warehouse does not compete the diversion ratio will be zero and an increase in 
prices to third-party stores above the already profit-maximizing premerger price will reduce the merged firm profits 
earned in those local markets.  

The upshot is that the aggregate ”nationwide” diversion ratio should be reduced to reflect the zero diversion 
ratios of third-party stores that do not compete with Bedding Warehouse. The greater the proportion of 
ComfortPlus sales from these stores, the more the “nationwide” diversion ratio needs to be reduced. If Bedding 
Warehouse competes in the majority of local markets, this adjustment would not materially change the antitrust 
conclusion. Conversely, if the majority of ComfortPlus sales come from stores that do not compete with Bedding 
Warehouse, the antitrust conclusion could differ.  

I must admit that I did not identify this complication while drafting the exam, originally preparing this outline, 
or grading the papers. I only recognized the problem in my last review of this outline. Consequently, when I was 
grading the papers, I gave full credit to answers that performed the analysis in the outline. I did not change this 
after I recognized the problem. 
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we ignore any profits the merged firm would have earned from 
inframarginal customers that would have purchased the mattress at the 
higher price)  

3. Given the diversion ratio of 60%, 6 of these customers will divert to 
Bedding Warehouse and purchase a ComfortPlus mattress at the 
premerger price of $1000. On these diverted sales, the merged firm 
makes $4200 (= $700 merged firm margin times 6 diverted customers) 

4. Consequently, RRC is profitable: The merged firm’s postmerger profit of 
$4200 on diverted sales is greater than the $3000 loss on the third-party 
retailer.33  

iii. Approach 2: vGUPPI/2 merger simulation  
1. Formula: 

→
→= = 2 11

2 2 1
2 2

$% ,M M MFM
M M M MF

M M

D mpvGUPPI D m
p p

 

where M2 are ComfortPlus mattresses sold to third-party retailers, and 
M1 are ComfortPlus mattresses “sold” postmerger to Bedding 
Warehouse 

2. Variables 
a. D = 60% (diversion of mattress sales at the manufacturer level 

mirrors the diversion ratio of mattress sales at the retail level) 
b. CP $margin = $600 wholesale price (pM) * 50% gross margin = $300 
c. BW $margin = $1000 wholesale price * 40% gross margin = $400  
d. $mMF =  $300 + $400 = $700 

3. Applied 
( )( )→= = =

= =
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4. The vGUPPI/2 merger simulation indicates that the profit-maximizing 
increase in the price at which the merged firm sells ComfortPlus 
mattresses to third-party retailers would be 35%. This implies an average 
price increase of $210, or a change in ComfortPlus’ average price from 
$600 to $810.   

iv. Coordinated effects 
1. If ComfortPlus increases the wholesale price of its mattresses to 

retailers, this may incentivize other manufacturers to increase their 
prices as well. 

2. Premerger susceptibility 
a. High market concentration 

i. In the national mattress manufacturing market, the top 
three firms have a market share of 75%. Table 1. This 

 
33  This argument also makes the case that total foreclosure of third-party retailers is profitable. It does not 

answer two important questions: (1) Which is more profitable—complete foreclosure or RCC at the right price? 
(2) If RRC is more profitable, what is the right price? Still, I gave full credit for this analysis and conclusion.  
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alone probably makes out a prima facie case of 
premerger susceptibility.  

b. Very low aggregate demand price elasticity  
i. Aggregate demand elasticity at the retail level is -0.2. 

ii. This translates to very inelastic aggregate demand at the 
manufacturing level 

c. Price transparency 
i. In addition, wholesale prices are likely to be transparent 

since mattress retailers dealing with manufacturers are 
likely to reveal information about the prices they pay 
other manufacturers34  

d. Trade association activity 
i. Mattress manufacturers have their own committee in 

the American Sleep Products Association. The FTC and 
the courts accept lawful trade association membership 
as probative of both (a) the willingness of competitors 
to engage in coordinated activity, and (b) a forum for 
them to facilitate tacit (or explicit) coordination 

ii. Moreover, the ASPA “collects and distributes market 
intelligence” (p. 10), which presumably increases the 
transparency of the market  

e. The hypothetical suggests there are high barriers to entry into 
manufacturing 

i. Specialized facilities: Mattress production requires 
presumably expensive dedicated manufacturing 
facilities tailored to integrate steel coils, batting, fabric 
covers, and adhesives with precision, ensuring 
compliance with durability, comfort, and regulatory 
standards 

ii. Economies of scale: Needs high capacity utilization to 
achieve the lower production costs of incumbent 
manufacturers 

iii. Brand recognition and marketing: Major manufacturers 
make substantial ongoing investments in advertising and 
promotion to maintain consumer awareness and 
preference 

iv. Bottom line: “While the past decade has seen the 
emergence of innovative startups like SlumberBox and 
CozyRest, these newer entrants have struggled to gain 
significant market share. Despite introducing fresh 
approaches to mattress design and marketing, these 
companies each command less than 2% of nationwide 
sales.” (pp. 9-10)  

 
34  Getting information from customers is a ubiquitous means for manufacturers to find out about their 

competitors’ prices.  
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3. Postmerger effectiveness 
a. An increase in market concentration is not a factor since 

Bedding Warehouse has no manufacturing operations 
b. However, the profit-maximizing unilateral incentive for the 

merged firm to increase the wholesale prices of ComfortPlus 
mattresses it sells to third-party retailers is likely to increase 
incentives of other mattress manufacturers to increase their 
prices as well.  

c. In addition, as explained below under anticompetitive 
information conduits, Bedding Warehouse can act as a 
clearinghouse for information about the wholesale prices it is 
charged, which also is a factor in increasing the likelihood, 
effectiveness, or stability of anticompetitive coordinated 
interaction postmerger.  

3. Output foreclosure/RCC 
a. Key points: 

i. Output foreclosure/RRC occurs when the downstream merged entity (here, 
Bedding Warehouse)— 

1. Complete foreclosure: Refuses to purchase mattresses from third-party 
mattress manufacturers to resell at its Bedding Warehouse retail stores, 
or 

2. RRC: Competitively disadvantages third-party mattress manufacturers by 
increasing the price at which BW sells rival mattresses at BW retail 
stores 

b. Case 1. Output foreclosure in postmerger monopoly retail markets where Bedding 
Warehouse is the only competitor (i.e., Bedding Warehouse postmerger local monopoly 
retail markets) 

i. Postmerger, Bedding Warehouse will be a monopolist in 200 local retail markets 
1. In 150 local markets, BW faces no competitors premerger 
2. In 50 additional markets, Bedding Warehouse and Dreamland are the 

only competitors premerger; postmerger, Bedding Warehouse will be 
the only competitor 

ii. In these 200 postmerger monopoly markets, the merged firm will have the 
ability and incentive to completely foreclose third-party mattress manufacturers 

1. Ability: Postmerger, Bedding Warehouse, which buys its mattress 
inventory as a principal, can refuse to sell rival third-party brands at its 
stores (complete foreclosure) or, alternatively, increase the price at 
which it sells those brands over premerger levels (RRC)  

2. Incentive (qualitative35):  
a. Where Bedding Warehouse is a monopolist, mattress customers 

can only obtain a mattress if they purchase from BW 
b. To focus on complete foreclosure as the theory of harm (and not 

conflate it with higher downstream prices), assume that the 
merged firm maintains the retail price of ComfortPlus mattress 
at the premerger level.  

 
35  Not the most rigorous analysis of output foreclosure, but I gave full credit for this type of analysis. 
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c. While Bedding Warehouse would lose the retail margin of $400 
from the sale of a third-party brand, the merged firm would 
earn $700 (= $400 retail margin + $300 manufacturer’s margin) 
on every customer that switched and purchased a ComfortPlus 
mattress, for an incremental profit gain of $300 

d. Accordingly, as long as 57.14% of the marginal customers for the 
third-party brand switch with complete foreclosure to a 
ComfortPlus mattress, complete foreclosure will be profitable.  

i. Breakeven condition: 

× = × ⇒ =$400 100 $700 57.14x x  

e. If Bedding Warehouse refused to sell any competing brands 
(complete foreclosure), given the highly inelastic aggregate 
demand curve (ε = −0.2), it is highly likely that at least 57.14% of 
customers who would have purchased a third-party brand at 
Bedding Warehouse would purchase a ComfortPlus brand rather 
than go without a new mattress 

f. Bottom line: While complete foreclosure may or may not be as 
profitable as RCC, it is still profitable, and the adverse effect on 
consumer welfare would be substantial. If RRC would be more 
profitable, it would extract even greater profits than complete 
foreclosure and further harm consumer welfare.  

3. Incentive (quantitative):  
a. Strategy: Use a vGUPPI/2 merger simulation to estimate the 

profit-maximizing price increase in the third-party brand holding 
the retail price of ComfortPlus mattress at their premerger 
levels 

b. vGUPPI (at the Bedding Warehouse retail level):  

→= 1
2 2 1

2

% ,R
R R R MF

R

pvGUPPI D m
p

 

where product R2 are the rival brands (viewed as a composite 
commodity) sold by Bedding Warehouse and R1 are the 
ComfortPlus brands sold at Bedding Warehouse (also viewed as 
a composite commodity).  

Since pR1 = pR2 premerger, the vGUPPI formula reduces to:  

→=2 2 1% .R R R MFvGUPPI D m  

c. Since we are dealing only with local markets in which Bedding 
Warehouse is a monopolist, we need to calculate the $mMF using 
the average retail price for a monopolist given in Table 3, that is, 
$$1144.36 The marginal cost at the manufacturing level is $300 
and $0 at the retail level, so $mMF = $1144- $300 = $844 and 
%mMF = $844/$1144 =73.8%. So 

 
36  This is a detail. I gave full credit if you used $1000 a the price.  
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→= ×2 2 1 0.738.R R RvGUPPI D  

d. How should we estimate D?  
i. Consider a local market where Bedding Warehouse is a 

monopolist. The aggregate demand elasticity for 
mattresses is -0.2, while the residual demand elasticity 
of the rival’s product is -2.5 (= 1/0.40 by the Lerner 
condition).  

ii. A low aggregate demand elasticity means that if the 
prices of all products increase by a uniform percentage, 
very few units in the aggregate will be lost.  

iii. A high residual demand elasticity for rival products 
indicates that the rival brands will lose a large number 
of units with a uniform percentage price increase. 

iv. To balance the low unit loss in the aggregate and the 
relatively high unit loss of rival products, a large 
percentage of the lost rival units must divert to 
ComfortPlus units. We don’t know what the diversion 
ratio is, but it is likely close to 100%.  

e. If we use, say, 90% as a conservative estimate of the diversion 
ratio, we obtain:  

= × =

= =

2

2

0.90 0.738 66.4%

66.4% 33.2%.
2 2

R

R

vGUPPI

vGUPPI  

A 33.2% price increase on a retail price of $1144 is $380, 
increasing the average rival retail price sold at Bedding 
Warehouse to $1524.37  

f. We can look at the problem another way. Antitrust law regards a 
substantial price increase due to a merger as a Section 7 violation. 
A 10% price increase is substantial. To find what diversion ratio 
would be necessary to make a postmerger unilateral price increase 
in rival products sold at Bedding Warehouse profitable, we can 
solve the following equation for D: 

→ ×
= = 2 12 0.738.10%

2 2
R RR DvGUPPI

 

Solving, we find D = 27.1%. Whatever the actual diversion ratio 
is, it almost certainly must be greater than 27.1% in order to 
limit aggregate unit loss as required by the very inelastic 
aggregate demand. Hence, a unilateral increase of at least 10% 

 
37  You may ask why the price is also much higher than the $1144 price that Table 3 shows a monopolist 

retailer would charge. But Table 3 averaged mostly retail stores that were independent of manufacturers. Here, the 
higher price is the consequence of the significant diversion of mattresses at the rival level from third-party 
mattresses to higher-margin mattresses produced by the merged firm.  
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in the price Bedding Warehouse charges for rival brands would 
be profitable.  

4. Conclusions 
a. These substantial increases in the price of rival products sold by 

Bedding Warehouse in monopoly markets would substantially 
lessen competition in violation of Section 7 in those markets 

b. The vGUPPI/2 merger simulation gives the profit-maximizing 
unilateral price increase in the third-party brands, given that the 
merged firm will hold the price of the ComfortPlus brands 
constant at premerger levels. If we remove this constraint, the 
profit-maximizing strategy for the merged firm likely would be to 
increase the ComfortPlus brand’s price above the premerger 
level and reduce the third-party brand’s price increase below 
the unilateral profit-maximizing price increase. While we cannot 
tell what the profit-maximizing joint price increases would be, 
we do know that they must yield profits at least as large as the 
unilateral price increase on the rival and have as damaging, if 
not more damaging, effect on consumer welfare 

iii. Output foreclosure outside of Bedding Warehouse local monopoly markets38 
1. The presence postmerger of retail competitors selling rival brands at 

premerger prices in competition with Bedding Warehouse will 
significantly diminish the merged firm’s incentives to increase the price 
of rival products unilaterally 

2. The reduced incentive occurs because of a reduction in the diversion 
ratio from rival products sold by Bedding Warehouse to ComfortPlus 
products sold at Bedding Warehouse.  

iv. If Bedding Warehouse increases the price of all non-ComfortPlus brands while 
competing retailers continue offering these same brands at their premerger 
prices, most customers who prefer non-ComfortPlus brands would likely switch 
to competing stores to purchase their preferred brand at the lower price. 
However, the customers who remain at Bedding Warehouse despite the price 
increase would be those who:  

1. Consider ComfortPlus a close second-choice substitute for their 
preferred brand, and 

2. Do not find it worth the effort to comparison shop at competing stores 
to buy their preferred brand at the premerger price. 

v. This is likely to be a small percentage of the Bedding Warehouse shoppers who 
prefer a nonComfortPlus mattress, probably less than 10%.39  

vi. We can simulate a unilateral price increase by Bedding Warehouse in 
nonComfortPlus brands using the vGUPPI using the nationwide averages: 

 
38  Since we have identified a significant prima facie output foreclosure/RRC effect in 200 BW local monopoly 

retail markets, it is not as important to examine whether there is a significant output foreclosure/RRC in other 
markets. Student who only identified the effect in the BW local monopoly markets received full credit on this 
theory of harm.  

39  The hypothetical is silent on this diversion ratio.  
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where D =10% and %MF = 70% (=$700/$1000). 

vii. Conclusions 
1. Under these assumptions and keeping in mind that the rival products 

are available from competing merchants at premerger prices, it is 
unlikely that the FTC or the court would view a 3.5% price increase 
(= $35), it is unlikely that the FTC or the court would find this unilateral 
price increase at one store to amount to a substantial lessening of 
competition. 

2. Perhaps further investigation would identify some markets— most likely 
postmerger duopoly or triopoly markets where Bedding Warehouse was 
one of the retail stores—where a unilateral price increase by BW in the 
price of nonComfortPlus brands would be substantial, but at this point, 
it is unnecessary to explore this possibility. We already know there are 
200 local markets in which input foreclosure would be substantial, and 
that is enough to make out a substantial Section 7 output 
foreclosure/RRC case 

viii. Coordinated effects outside of postmerger local monopoly markets 
1. If BW increases the prices of non-ComfortPlus products, would this 

incentivize rival retailers to increase the prices of those products 
themselves? 

2. Conclusion: Probably not (except perhaps in postmerger duopoly 
markets).  

a. By keeping prices constant, rival retailers could earn the gross 
margin of $400  on every diverted customer they captured. If 
they increase their prices to match BW’s price, no customers 
would switch to them and all they would earn is the $SSNIP on 
the retail price for each customer they retain.   

b. While we might see some coordinated effects in postmerger 
duopoly markets, we will less likely see them in local retail 
markets with three or more competitors. In these markets, the 
third-party stores face a prisoner’s dilemma. If one store 
increases its price to accommodate BW’s price increase and the 
other rival store does not, the store that increases its price will 
gain no customers from BW and lose 60% of its marginal 
customers to the lower-priced store. This dynamic probably 
creates a strong incentive not to accommodate BW’s price 
increase.  

c. However, the FTC is likely to consider this as a theory of 
anticompetitive harm to explore  
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4. Anticompetitive information conduits 
a. Third-party information flow: Bedding Warehouse, as a major retailer, will receive 

sensitive and confidential business information from third-party mattress manufacturers 
whose products it sells, including wholesale pricing, product development plans, 
promotional strategies, and marketing initiatives. 

b. Post-acquisition risk of disclosure: Despite any stated independence between 
ComfortPlus’ manufacturing division and Bedding Warehouse, the acquisition creates a 
structural link that could facilitate the transfer of competitively sensitive information to 
ComfortPlus’ manufacturing operations 

c. Financial incentive for information sharing: The merger introduces a strong financial 
incentive for the merged firm to share third-party manufacturer confidential information 
with ComfortPlus’ manufacturing division and to use it to disadvantage these 
competitors and benefit the sale of ComfortPlus mattresses. With access to third-party 
manufacturers’ pricing, product strategies, and other sensitive details via Bedding 
Warehouse, ComfortPlus could: 

i. Preemptively undercut competitors’ pricing in specific markets. 
ii. Tailor product development or marketing efforts to undermine rival 

manufacturers’ new product launches. 
iii. Exploit promotional schedules to align ComfortPlus’ competing promotions 

more effectively with the promotions of rival manufacturers. 
d. Adverse effect on competition: The sharing and use of competitively sensitive 

information of rival mattress manufacturers is likely to harm competition: 
i. Reduced incentives to compete from matching: The mere act of ComfortPlus 

leveraging Bedding Warehouse’s insights to match rival manufacturers’ pricing, 
marketing campaigns, or product innovations could diminish competitors’ 
incentives to invest in these competitive efforts, knowing they may not gain a 
meaningful advantage. 

ii. Further reduced incentives from aggressive undercutting: If Bedding Warehouse, 
under ComfortPlus’ direction, engages in more aggressive undercutting of rivals’ 
pricing or promotional efforts, competitors could be further deterred from 
competing vigorously, fearing that any aggressive move will be met with an even 
stronger response. 

iii. Facilitation of collusion through reciprocal information exchange: Bedding 
Warehouse could also share some of ComfortPlus’ plans with rival 
manufacturers under the guise of maintaining retail relationships. This sharing of 
sensitive information could reduce uncertainty among manufacturers, 
facilitating explicit or tacit collusion at the manufacturer level by aligning their 
strategies.  

Bedding Warehouse’s position as the largest mattress retailer and ComfortPlus’ position 
as the largest mattress manufacturer are likely to amplify the risk of substantial 
competitive harm in local retail and national manufacturing markets. 

e. Limits of contractual confidentiality restrictions: Even with confidentiality restrictions or 
nondisclosure agreements in place, the financial incentive to share and use the 
information, coupled with the inherent challenges of monitoring and enforcing such 
agreements, makes them unlikely to effectively prevent anticompetitive harm. 
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5. Defenses 
a. Insufficiency of a “contractual commitment” fix:  

i. Input foreclosure: The FTC and rival retail stores unlikely to find a commitment 
by the merged firm to continue to supply ComfortPlus-brand mattresses to retail 
competitors of Bedding Warehouse stores. Even with a contract in place, the 
merged firm would have both the ability and incentive to disadvantage rivals 
through numerous mechanisms that are difficult to specify, monitor, and enforce 
through contractual provisions, including: 

1. Price discrimination 
a. Supply contracts could not control all of the various ways 

ComfortPlus could supply mattresses to Bedding Warehouse at 
transfer prices significantly lower than the prices ComfortPlus 
offers to rival retailers 

2. Promotion discrimination 
a. ComfortPlus could support promotions at Bedding Warehouse 

in ways that it would not be obligated to offer rival retailers 
3. Non-price discrimination in product quality or service levels 

a. ComfortPlus could prioritize Bedding Warehouse in terms of 
product quality, timely deliveries, or access to newer product 
lines, while subtly degrading these factors for rival retailers 

4. Monitoring and enforcement: 
a. Monitoring and proving discriminatory promotional practices 

across varying market contexts would be practically impossible. 
5. Information Asymmetries and Competitive Intelligence: 

a. Despite firewalls, ComfortPlus might leverage insights from 
Bedding Warehouse’s retail operations to adjust its wholesale 
pricing strategies in ways that harm rival retailers. 

ii. Output foreclosure: The FTC—and rival mattress manufacturers—almost surely 
will find long-term purchase agreements and contractual commitments to 
maintain fair dealing at Bedding Warehouse retail stores insufficient to allay 
their competitive concerns. While contracts could mandate continued business 
relationships, they cannot effectively prevent significant discrimination or ensure 
truly competitive treatment. The merged firm would have both the ability and 
incentive to disadvantage rivals through numerous mechanisms that are difficult 
to specify, monitor, and enforce through contractual provisions, including: 

1. Commercial terms: 
a. Wholesale pricing guarantees and adjustment mechanisms 
b. Minimum purchase commitments across product lines 
c. Required inventory levels by store location 
d. Protection for full product line representation 
e. Guaranteed prime showroom space allocation (by rival in order 

to prevent BW from playing rival manufacturers against each 
other if only the total showroom for all rivals is guaranteed) 

f. Equal access to promotions and marketing support 
g. Competitive retail pricing relative to ComfortPlus products 

(since BW purchases inventory as a principal and can set its own 
prices) 
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2. Sales practices: 
a. Balanced commission structures across brands 
b. Equal sales staff training and support 
c. Prevention of customer steering 
d. Equal access to financing programs 

3. Operational Safeguards: 
a. Equal delivery times and service levels 
b. Standardized inventory management 
c. Equal product placement and display maintenance 
d. Protection against selective stockouts 

Information protection 
e. Firewalls preventing data flow to ComfortPlus 
f. Protection of pricing and promotion plans 
g. Safeguards for product development information 
h. Equal access to customer feedback data 

4. Monitoring and enforcement: 
a. Clear compliance metrics 
b. Regular auditing rights 
c. Swift dispute resolution 
d. Meaningful penalties 
e. Third-party oversight 

iii. Confidentiality agreements with Bedding Warehouse.  
1. Confidentiality commitments are notoriously difficult to monitor and 

enforce. The FTC will not accept a behavioral consent decree with 
confidentiality obligations as sufficient to prevent harm arising from 
vertical anticompetitive information conduit and would oppose any 
analogous “fix” in court 

2. Mattress manufacturers are also likely to oppose a confidentiality 
commitment as sufficient to protect their competitively sensitive 
information 

3. If the FTC and mattress manufacturers vigorously oppose the sufficiency 
of a confidentiality commitment, the court is unlikely to accept the fix 

iv. If these objections are presented to the court, the court is likely to reject 
contractual commitments as sufficient to negate the competitive harms from 
input or output foreclosure 

b. Elimination of double marginalization 
i. The merging parties would likely argue that in a vertical merger, the profit-

maximizing strategy of the merged firm is to eliminate the double 
marginalization. This, they would argue, as two implications for the analysis: 

1. They will decrease the price of ComfortPlus mattresses sold at Bedding 
Warehouse stores, not increase it   

2. Even if they increase the price of ComfortPlus mattresses to third-party 
retailers (RRC), the welfare gains from the decrease in price at Bedding 
Warehouse stores will more than offset the welfare losses from an 
increase in the price of ComfortPlus mattresses at third-party stores  

ii. A quantitative analysis here would be very complex, given that this is not a pure 
vertical merger (unlike the situation in AT&T/Time Warner). The complexity itself 
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suggests that the merging parties may not be able to satisfy their burden of 
production at Step 2 of Baker Hughes. 

iii. But there is a simpler refutation: ComfortPlus says that it will operate Bedding 
Warehouse postmerger separately from its mattress manufacturing operations 
and, in particular, will compensate the executives of each division based on their 
profitability (including profitability on internal sales) just as it does Dreamland 
today: 

“ComfortPlus has designated both its mattress wholesale division and 
its Dreamland retail subsidiary as separate profit centers, with the 
compensation of each division’s senior executives based primarily on 
their own division’s operating profits. Accordingly, the ComfortPlus 
mattress manufacturing division and Dreamland have to negotiate the 
price at which ComfortPlus will sell mattresses to Dreamland, just as 
they did before Dreamland was acquired. As a result, the prices 
ComfortPlus charges Dreamland for mattresses have not changed 
materially since the acquisition, except for inflation.” 

This plan indicates that the merged firm will not eliminate double 
marginalization since the manufacturing and retail divisions will negotiate the 
internal transfer price of mattresses and will not set the margin at the 
manufacturing level at zero as EDM requires.40  
 

 
40  This analysis also illustrates a fundamental asymmetry in the antitrust treatment of subjective evidence: If 

the merging parties say they will not pursue profitable anticompetitive actions postmerger, the agencies and the 
courts will essentially reject this evidence as not credible. On the other hand, if the merging parties say that will not 
pursue profitable procompetitive actions postmerger, regulators almost always accept these statements at face 
value. In both cases, the companies are claiming they will act against their profit-maximizing interest, but 
regulators only credit such statements when they reduce the merger's claimed procompetitive benefits. 


